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OAK CAPITAL PARTNERS, LLC, an Arizona
limited liability company,

Hearing Date: September 12, 2016

In the matter of: )
)

BART J. ELLIS and COLLEEN ELLIS, husband )
and wife, )

)
)
)
)

Respondents. )
)

Assigned to Administrative Law
Judge Mark Preny

The Securities Division ("Division") o f  t h e Arizona Corporation Commission

("Commission") submits its Post-Hearing Brief ("Brief") with respect to the administrative hearing

held on September 12, 2016. This Brief is supported by the following Memorandum of Points and

Authorities.

MEMORANDUM OF POINTS AND AUTHORITIES
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1 . Overview

y.

When Bart Ellis was terminated from his position as a broker/financial adviser at Ameriprise

Financial Services, Inc. in October 2012, he quickly moved on to taking former clients' money

through illegal conduct. He formed an Arizona limited liability company, Oak Capital Partners,

LLC, of which he was the sole member and manager. Then he lied to several of his former clients,

telling them that he was either setting out to form his own business, or that Oak Capital was an

already-established firm, or that he was jointly working at another large firm and Oak Capital. Four

former clients believed Ellis's stories and transferred $1,122,500 of their investment funds to Ellis

and Oak Capital with the understanding that Ellis would continue to provide brokerage and

investment advisory services. Neither Ellis nor Oak Capital was licensed or registered to provide
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the se  se rvice s . But the y took the  clie nts ' mone y a nd, from Octobe r 2012 through 2015, Ellis  a nd

Oa k Ca pita l spe nt a lmos t ha lf of the  funds  on da y-tra ding a ctivitie s  which re sulte d in a  comple te

3

4

loss of these  funds, the  other half they spent mostly on personal expenses.

The se  fa cts  a nd a lle ga tions  we re  de scribe d
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in  de ta il in  the  J a nua ry 8 , 2016 Notice  of

Opportunity for He a ring Re ga rding P ropose d Orde r to Ce a se  a nd De s is t, Orde r for Re s titution,

Orde r for Adminis tra tive  P e na ltie s , a nd Orde r for othe r Affirma tive  Action (the  "Notice ") tha t the
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Divis ion filed aga ins t the  Respondents . The  Notice  specifica lly included a llega tions  tha t Ellis  and

Oak Capita l viola ted the  regis tra tion and fraud provis ions  of both the  Securitie s  Act of Arizona  and

the  Arizona  Inves tment Management Act.

Ba rt Ellis  reques ted a  hea ring. Oak Capita l did not. Both Ellis  and Oak Capita l fa iled to file

an answer to the  Notice . Under Commiss ion Rule  of P rocedure  R14-4-305(D), these  re spondents

have  admitted to the  a llega tions  aga ins t them. Although Ellis 's  and Oak Capita l's  fa ilure  to file  an

answer e s tablishes  the  facts  and a llega tions  aga ins t them, a s  shown in this  brie f, those  facts  and

allegations were  a lso established by the  evidence a t hearing and are  consistent with established law.

215, e ither spouse  in a  marriage  may crea te  liabilities  for the  marita l community. It is  presumed tha t

any obliga tions  incurred a re  marita l community obliga tions . The  pe rson rebutting this  presumption

had the  burden of doing so with clea r and convincing evidence . Here , Ba rt Ellis 's  spouse , Colleen

sole ly for purpose s  of de te rmining the  obliga tion of the  ma rita l community. Re sponde nt S pouse

fa ile d to pre se nt a ny e vide nce  re butting the  pre sumption tha t Ellis 's  a ctions  did not be ne fit the

ma rita l community. In fa ct, though it ha d no obliga tion to do so, the  Divis ion pre se nte d e vide nce

that Ellis  used investor funds to pay the  rent of the  home where  Respondent Spouse  resided.

26
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1 11. P a rt ie s  a n d  J u ris d ic t io n
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Re sponde nt Ba rt J . Ellis  is  a  ma rrie d ma n who re s ide d in Arizona  from Octobe r 2012, through

a t le a s t April 2015.1

Respondent S pouse  was  a t a ll re levant times  the  spouse  of Ba rt Ellis?

Re sponde nt Oa k Ca pita l is  a  ma na ge r-ma na ge d, Arizona  limite d lia bility compa ny. Ellis  forme d

Oa k Ca pita l on Octobe r 22, 2012. Ellis  is  Oa k Ca pita l's  sole  lis te d me mbe r, its  ma na ge r, its  s ta tutory

a ge nt, a nd its  orga nize r. In Oa k Ca pita l's  a rticle s  of orga niza tion, Oa k Ca pita l a nd Ellis  lis t a  P a ra dise

Va lley, Arizona  re s idence  its  place  of bus iness  and Ellis 's  addre ss .3

The  Com m is s ion  ha s  ju ris d ic tion  ove r th is  m a tte r purs ua n t to  Artic le  XV of the  Arizona

Cons titution, the  S e curitie s  Act, a nd the  Arizona  Inve s tme nt Ma na ge me nt Act.4

11 111 . F a c ts
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From  a pproxim a te ly J a nua ry 2001 to Octobe r 2012, Ellis  wa s  a  s e curitie s  s a le s m a n a nd a n

inve s tme nt a dvise r re pre se nta tive  loca te d in Illinois .5

From  Octobe r 2009 through Octobe r 2012, Ellis  worke d for Am e ripris e  F ina ncia l S e rvice s ,

Inc.6 During this  time fra me , Ellis  wa s  re gis te re d a s  a  se curitie s  sa le sma n in both Illinois  a nd Arizona ,

a nd wa s  a  lice ns e d inve s tm e nt a dvis e r re pre s e nta tive  in Illinois .7 Ellis 's  c lie nts  pa id Am e ripris e  to

re ce ive  fina ncia l a dvice  from Ellis  a nd Ellis  re ce ive d compe ns a tion from Ame ripris e .8

On Ma rch 3, 2012, Ellis  file d for ba nkruptcy in Illinois .9 The  lia bilitie s  tha t Ellis  lis te d in his

ba nkruptcy include d $31,833 of cre dit ca rd de bt a nd a  $215,000 judgme nt from Morga n S ta nle y.10
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1 Hearing Transcript ("Hr. Tr.") p. 20, Answer of Colleen Ellis at p. l.
2 Hr. Tr. p. 20, Answer of Colleen Ellis at p. l.
3 Ex. S-12.

5 Hr. Tr. pp. 22-25, Ex. S-5, Ex. S-6 Schedule I, Ex. S-24 at ACC000413.
6 Hr. Tr. pp. 22-23, Exs. S-5, S-7, S~l0 and S-1 l,
7 Ex. S-5 at p. 3.
8 Hr. Tr. p. 134-135, Ex. S-6 Schedule I (p. 8 of l 1).
9 Hr. Tr., p. 21, Ex. S-6.
10 Ex. S-6 Schedule F.
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1 On Octobe r 8, 2012, Arne ripris e  te rmina te d Ellis  for viola ting compa ny policy."

2 Subsequently, Ellis  did not associate with a  licensed inves tment adviser or regis tered securities

dea1er.123
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By the end of October 2012, Ellis  had moved to Arizona and formed Oad< Capita1.13

Upon moving to Arizona, Ellis  and Respondent Spouse firs t lived in a residence in Paradise

Valley.14 In March 2013, they moved to a rental home in Scottsdale.l5 Respondent Spouse is listed as

the tenant on the lease for the Scottsdale property.16 From March 2013 through May 2015, Bart Ellis

paid the rent on this property from Oak Capital's business account.17 Bart Ellis was also located at this

residence when the Division served him with subpoenas (Ellis  initially lied about his identity, but later

responded to the subpoenas, in his response, he also lied saying that Oak Capital had no activities).18

After moving to Arizona and forming Oak Capital, Ellis  and Oak Capital did not regis ter as

securities salesmen or dealers and did not obtain licenses as investment advisers or investment adviser

representatives with the Commission.19

14 In a business charter signed by Ellis, Ellis describes Oak Capital's business as that of a broker

15 or investment adviser:

16 • Oak Capita l is  an "inves tment/trading opera tion s pecia lizing in Futures , Options  of

17

18

19

Futures  and Equity Option Trading."

Oak Capital's business is to manage a portfolio that includes these assets.

Oak Capital's  goal is  "achieving 15% per year."
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11 Ex, S-5 at p. 3.
12 Ex. S-5 at pp. 3 and 8.
13 Hr. Tr. at p, 20, Ex. S-12.

14 Hr. Tr. at p. 20, Ex. S-12

15 Hr. Tr. at 20, Ex. S-30 pp. ACC003888 and ACC003890.

16 Id.

17 Ex. S-30 at ACC003888, Ex. S-25.
18 Hr. Tr. pp. 28-31, Ex. S-4.

19 Exs. S-1 and S-2, Ex. S-5.
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Be ca us e  of wha t he  le a rne d a bout he dging portfolios  from ma rke t ris k in 15 ye a rs  of

working with clients  and trading, Ellis  has  ga ined "a  unique  edge  through 15 years  in the

fie lds  of Futures  and Options ."

4 Based on his  trading expe rience , "Ellis  found the  need to form a  trading group [i.e . Oak

5

6

7

Capita l] to profit from his  unique  buisness  [s ic] background."

Oa k Ca pita l's  ma na ge r (Ellis ) will ma ke  a  monthly withdra wa l "in orde r to ma inta in
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Ellis  and Oak Capita l pe rformed seve ra l of the  functions  described in this  cha rte r-including

inve s ting a nd tra ding se curitie s -us ing the  funds  of four clie nts  (colle ctive ly, the  "Clie nts ").

The  firs t of the  Clie nts , Illinois  re s ide nt Ba rba ra  Mille r, wa s  a  clie nt of Ame ripris e  whe re

Ellis  provide d broke ra ge  a nd inve s tme nt a dvisory se rvice s  to Mille r." The se  include d giving Mille r

a  "Fina ncia l P la n P roposa l" tha t de a lt with the  ma na ge me nt of he r fina ncia l a s se ts  a nd portfolio,

se lecting the  investment asse ts  in Miller's  portfolio, and executing purchases and sa les of investment

a sse ts ." Mille r pa id Ame riprise  a  fe e  for Ellis 's  s e rvice s ." Ellis  pe rforme d the se  se rvice s  for Mille r

until Ame ripris e  te rmina te d his  e mployme nt."

Ellis  did not te ll Mille r tha t Ame ripris e  ha d fire d him or tha t he  wa s  no longe r lice ns e d to

broker securitie s  transactions . Ins tead, in approximate ly October 2012, Ellis  informed Mille r tha t he

was  leaving Ameriprise  and would be  working through Merrill Lynch and Oak Capita l.25

Ellis  a dvis e d Mille r to s e ll he r e xis ting inve s tme nts -including s tocks , e quitie s , a nd othe r

securitie s -and transfe r the  sa le  proceeds  to Merrill Lynch and to Oak Capita l." Ellis  informed Mille r

tha t he  would inves t he r funds  in ce rtifica te s  of depos it."
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20 Ex. S-24 a t Acc000413.
21 Exs. s-7, s-8a), s-8(8), s-8(h), Hr. Tr. at 134-35.
22 Ex. S-7 a t ACC003962-92, Hr. Tr. a t 134-35.
23 Hr. Tr. at 135.
24 Id., see also Exs. S-7, S-8(f), S-8(g), S-8(h).
25 Hr. Tr, a t 136-37 and 139-40, Ex. S-9.
26 Hr. Tr. a t 142, Exs. S-8(c), (d) and (e), Exs. S-25 and S-27.
27 Hr. Tr. a t 139-141.
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Based on Ellis 's  representa tions  and advice , from November 2012 through April 2014, Mille r

sold her investment asse ts  including s tocks and other securities ." From the  proceeds of these  sa les ,

Mille r wrote  e ight che cks  a nd ma de  two wire  tra ns fe rs  to Oa k Ca pita l tota ling $905,000.29 Ellis

de pos ite d a ll che cks  in, a nd both wire  tra ns fe rs  we nt to, Oa k Ca pita l's  ba nk a ccounts ." Ellis

transfe rred s ignificant portions  of Mille r's  funds  to an Inte ractive  Brokers  trading account.31

Around  Ma rch  2014 , Mille r re que s te d  tha t E llis  s e nd  he r docume n ts  s howing  he r

inve s tme nts ." In re sponse , s e ve ra l we e ks  la te r Ellis  ma ile d Mille r a  docume nt title d "Inve s tme nt

Re port" for the  month of Ma rch 2014.33 He  la te r ma ile d Mille r re ports  for Ma y 2014 a nd Octobe r

2014.349
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All thre e  re ports  we re  on s ta tiona ry la be le d "Oa k Ca pita l, LLC." The  re ports  lis te d Ellis  a s

"Your fina ncia l a dvisor." Ea ch re port showe d tha t Mille r's  a s se ts  unde r Oa k Ca pita l ma na ge me nt

ha d incre a s e d in va lue  during the  give n month." Ea ch re port include d a  lis t of fina ncia l a s s e ts

supposedly held in the  account, including HSBC notes earning se t interest ra tes." The October report

s howe d tha t Mille r's  a ccount include d s tock in publicly-tra de d corpora tions  like  Inte l a nd Te s la

Motors; the  report showed that tota l value  of this  stock was $320,360.37 Bank records and Interactive

Brokers  s ta tements  show, however, tha t none  of Mille r's  money went to purchasing these  asse ts ."

The  second of Ellis  and Oak Capita l's  four Clients  is  S teve  S tone . S tone  res ides  in Arizona ,

whe re  he  me t Ellis  through a  group of frie nds ." Ellis  wa s  S tone 's  inve s tme nt a dvis e r from 2010

through 2012, while  Ellis  worke d a t Ame ripris e .40 Afte r Ellis  move d to Arizona  in 2012, S tone

20

2 1
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28 Exs. S-7, S-8(b), S-8(c).

29 Exs. S-25 and S-28.
30 Exs. S-25 and S-28.
31 Exs. s-15, s-24, s-25, s-27 and s-31.
32 Ex. S-9 at ACC003914-15.
33 Ex. S-9 at ACC00390l-4,
34 Ex. S-9 at ACC003905-12.
35 Ex. S-9 at ACC003901-12,
36 Id.
37 Ex. S-9 at ACC3909-12.
38 Exs. s-25, s-27, and s-31.
39 Hr. Tr. at 57-58.
40 Id.

6



s "i

6 v

1

2

3

4

5

6

7

8

9

1 0

11

1 2

13

1 4

1 5

1 6

1 7

1 8

1 9

invested $27,500 with Oak Capita l on February 19, 2014.41 This money was to be  invested in stocks,

Stone  did not expect his  funds to be  used for day-trading or for Ellis 's  sa1ary.42 On March 14, 2014,

Oak Capita l pa id S tone  a  $6,149 check as  a  re turn on his  investment. On May 4, 2014, Oak Capita l

paid Stone an additional $17,500.43 The funds for these payments came from Client funds.44

Ruth Richte r is  a  now-de ce a se d e lde rly woma n who re s ide d in Illinois . Ellis  wa s  Richte r's

inves tment advise r for severa l yea rs  while  Ellis  worked for Ameriprise .45 Afte r Ameriprise  fired Ellis

and Ellis  moved to Arizona , he  and Oak Capita l continued to act as  Richte r's  broker and investment

a dvise r.46 In J a nua ry a nd June  2013, Richte r wrote  two che cks  to Oa k Ca pita l for $80,000 a nd

$40,000 respective ly. Ellis  deposited both checks  into Oak Capita l's  account a t a  Scottsda le  branch

of Firs tBa nk.47 Like  Ba rba ra  Mille r, Ellis  told Richte r tha t he r funds  would be  us e d to purcha s e

certificates of deposit.48

Thoma s  Ge l fa r is  a  now-de ce a s e d  e lde rly ma n from Wis cons in . Ellis  wa s  Ge lha r's

inve s tme nt a dvis e r for s e ve ra l ye a rs  while  Ellis  worke d for Ame ripris e .49 Afte r Ame ripris e  fire d

wrote  a  $70,000 check to Oak Capita l which Ellis  deposited in a  Scottsda le  Branch of Firs tBank on

Ma rch 1, 2013.51 Ellis  tra ns fe rre d a  portion of Ge lha r's  funds  to the  Inte ra ctive  Broke rs  a ccount

where  it was  used to purchase  securities ."

Ellis  a nd Oa k Ca pita l ba nke d a t Firs tBa nk a nd We lls  Fa rgo. Ellis  ope ne d Oa k Ca pita l's

business account and a  personal account a t FirstBank on October 31, 2012, a t a  branch in Scottsdale .
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41 Exs. S-15 at ACC000234 and 246, S-28.

42 Hr. Tr. at 57-58.

43 Id.
44 EX. S-28
45 Hr. Tr. pp. 52-55, Exs. S-8(f), S-10 and S-1 l.

46 Id.
47 Ex. S-15 at ACC000167 and 192, Ex. S-28

48 Ex. S-11,
49 Hr. Tr, at 48-49. Exs. S-8(f`) and S-8(g).

50 Id.
51 Ex. S-28.
52 Exs. S-25, S-28, S-29 and S-31.
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Ellis  wa s  the  only s igna tory on the  a ccounts . Ellis  us e d the  P a ra dis e  Va lle y a ddre s s  a s  his  home

addre s s  in the  account regis tra tion forms .53

In s umme r 2014, Firs tBa nk re quire d Ellis  to clos e  his  a nd Oa k Ca pita l's  a ccounts .54 On J uly

29, 2014, Ellis  withdre w the  re ma ining $127,996.05 ba la nce  in Oa k Ca pita l's  Firs tBa nk a ccount with

a  cashie r's  check.555
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On August 11, 2014, Ellis  opened a  business  bank account for Oak Capita l a t Wells  Fargo's

Gainey Ranch location in Scottsdale . Ellis  is  the  sole  signor of the  account. In the  account application,

Ellis  sta ted that Oak Capita l's  address was in Paradise  Valley and that Ellis 's  address was the address

of the  Scottsda le  home  where  Ellis 's  family re s ided and whe re  he  was  paying rent. In the  account

a pplica tion, Ellis  de s cribe d Oa k Ca pita l a s  be ing a  "Ca pita l Advis or Group" in the  "Fina nce  a nd

Insurance" indus try with annua l revenue  of $500,000.56 Ellis  deposited the  $127,996.05 Firs tBank

cashier's  check to open the Wells Fargo account.57

From the  Octobe r 2012 through March 2015, Ellis  depos ited a  tota l of $1,127,146 into Oak

Capita l's  Firs tBank and Wells  Fargo accounts . All but $4,646 of the  deposits  came  from the  Clients

described above .58 A review of Oak Capita l's  and Ellis 's  bank accounts  shows  tha t Ellis  and Oak

Ca pita l did not us e  the  Clie nt funds  to purcha s e  ce rtifica te s  of de pos it or othe r cons e rva tive

17 inve s tme nts .

18

19

Ab o u t h a lf o f th e  d e p o s its  fro m  Oa k Ca p ita l's  b a n k a c c o u n t to  a  tra d in g  a c c o u n t with

20
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26

53 Exs. S-14 - S-18, Ex. S-25.
54 Ex. S-14 at ACC000155.

55 EX, S-15 at ACC000256.

56 Ex. s-19.
57 Ex. S-20 at ACC002672 and 2723 .

58 Ex, S-25.
59 Exs. S-25 and S-28.

60 Exs. S-28 and S-31.
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Ellis  opened the  Inte ractive  Brokers  account for Oak Capita l in November 2012. Ellis  was the

sole  pe rson authorized to use  the  account. The  account was  authorized to trade  in s tocks , options ,

warrants, For ex, futures and futures options.61

Oak Capita l transfe rred a  ne t of $567,916 from its  bank accounts  into its  Inte ractive  Brokers

accounts .62 Ove r 28 months  of purchas ing and se lling a sse ts  tha t included s tocks , mutua l funds ,

futures and other securities, Oak Capita l experienced gains from trading in only five  months.63 These

ga ins  tota le d $54,145. In the  othe r 23 months , Ellis  a nd Oa k Ca pita l los t a  tota l of $538,239 from

their trading activities .64 They a lso pa id $78,341 in fees  and other expenses . By February 28, 2015,

the value of the account's assets was $9,679.82.65

Ellis  a nd Oa k Ca pita l did not disclose  to the  Clie nts  tha t Clie nt funds  we re  be ing use d for

day-trading activities , much less  the  enormous monthly losses  resulting from this  trading.66

Respondents spent the  other half of the  Clients ' funds on items not re la ted to any investments,

primarily on Ellis 's  persona l expenses .67 These  expenses  include  the  following:

1 4
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1 6

1 7

1 8

1 9

20 •
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$57,104  in  re n t, includ ing  $49 ,900  to  Be cky You ra n , the  la ndlord  of the  hous e

Respondent Spouse was leasing

$46,300 on re ta il purchases

Credit ca rd payments  tota ling $36, 126, including $10,477 to Colleen Ellis  accounts

$32,534 on Automobiles  and repairs , including a  January 30, 2014 check, s igned by Ellis ,

to "Ea rha rt + Scottsda le  Le xus" for $24,747.24

$9,068 on medical expenses, including a  February 24, 2014, $4,992 payment to the  Shaw

Center for Aesthe tic Enhancement, a  plastic surgery center in Scottsda le , Arizona

22

23

24

25

26

61 Ex. S-24.
62 Exs. s-25, s-27, and s-31.
63 Exs. S-27 and S-31.
64 Id.
65 Id.
he Hr. Tr. at 58-59 and 143-45, Ex. S-9.
67 Exs. S-25 and S-26

9
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$19,723 on trave l and ente rta inment and anothe r $9,068 on lodging, including an April

19, 2014 che ck for $8,014.64 s igne d by Ellis  to "A Va ca tion by the  Ba y," a  Sa n Die go

vaca tion property renta l company

A May 4, 2014, $17,500 check s igned by Ellis  to S tone

$80,244 in cash withdrawals

Utilitie s  bills  tota ling $19,723

$56,708 transferred to Ellis 's  personal account68

8

9

Significantly, none  of E1Iis 's  and Oak Capita l's  bank sta tements  or other financia l documents

showed any purchases of certifica tes of deposits .

1 0 Iv. Legal Argument

11

1 2

13

The  Divis ion es tablished a t hea ring tha t during the  yea rs  2012-2015, re spondents  Ellis  and

1 4 A. E llis  a n d  O a k  Ca p ita l v io la te d  th e  lic e n s u re  r e q u ir e m e n ts  o f th e  In ve s tm e n t

1 5

1 6

Management Act by receiving compensation when engaging in the business of providing

securities advice.

1 7

1 8

1 9

Bart Ellis 's  and Oak Capita l's  were  inves tment advise rs  and Ellis  was  an a lso an investment

adviser representa tive  under the  Investment Management Act. Consequently, they were  required to

be  licensed by the  Commission.

20 The  Inve s tme nt Ma na ge me nt Act de fine s a n inve s tme nt a dvis e r a s  a ny pe rson who, for

2 1

22

23

compensa tion, engages  in the  bus iness  of advis ing othe rs  a s  to the  va lue  of securitie s  or a s  to the

advisability of inves ting in, purchas ing or se lling securitie s .69 The  de finition of inves tment advise r

include s  "fina ncia l pla nne rs  who, a s  a n inte gra l compone nt of othe r fina ncia lly re la te d s e rvice s ,

24

25

26 68 Id.
69 A.R.S. §44-3101<5>.

1 0
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1

2

3

provide ...[or]...ho1d the ms e lve s  out a s  providing the  fore going inve s tme nt a dvis ory s e rvice s  to

others for compensation."70

The  de finition of inves tment advise r in the  Inves tment Management Act is  virtua lly identica l

to the  de finition of an inves tment advise r in the  Federa l Inves tment Advise rs  Act of 1940.71 Cases4

5

6

7

8

9

inte rpre ting the  fe de ra l provis ions  a re  pe rs ua s ive  in inte rpre ting provis ions  in the  Arizona  Act."

These  cases provide guidance as to what sa tisfies the  e lements of providing securities advice , "being

in the  business" of doing so, and rece iving compensa tion.

When de te rmining whe the r a  pe rson is  the  bus iness  of providing securitie s  advice , fede ra l

courts  have adopted portions of an SEC interpretive  re lease . These opinions and the SEC guidance

1 0 establish tha t one  way to be "in the  bus iness" of providing inves tment advice  is  to hold onese lf out

11 as an investment adviser.74

1 2

13

Here , Ellis  was a  regis te red investment adviser representa tive  while  a t Arneriprise , where  he

wa s  lis te d a s  a  "fina ncia l a dvis or" to the  Clie nts .75 Whe n e xpla ining to the  Clie nts  why he  le ft

1 4

1 5

1 6

1 7

1 8

Ameriprise , he  informed Clients  tha t he  would be  providing the  same services in essentia lly the  same

pos ition a t Oak Capita l or Merrill Lynch.76 Thus , he  he ld himse lf and Oak Capita l out a s  financia l

advise rs , sa tis fying the  e lement tha t he  "be  in the  business" of providing investment advice .

A second way tha t Ellis  and Oak Capita l were  in the  business  of giving investment advice  is

tha t the y s e le cte d inve s tme nt a dvise rs  for the  Clie nts ." Ellis  re fe rre d thre e  of the  Clie nts  (Mille r,

1 9

20

2 1

22

23

24

25

26

70 Id.
71 15 U.S.C. § 80b-2(a)(l 1).
72 Eastern Vanguard For ex v. Arizona Corp. Com 'n, 206 Ariz. 399, 410, 1136, 79 P.3d 86, 97 (Ct. App. 2003).Nutek
Info. Sys., 194 Ariz. 104, 108,11 16, 977 P.2d 826, 830 (Ct. App. 1998).
73 United States v. Miller, 833 F.3d 274 (3rd Cir. 2016), Thomas v. Metro. Life Inc. Co., 631 F.3d 1153, 1163 (10th Cir.
2011), United States v. Elliott, 62 F.3d 1304, 1310, 1311 n.8 (nth Cir. 1995).
74 See Miller, 833 F.3d at 281, citing SEC Release, 52 Fed. Reg at 38402.
75 Ex. S-7 at ACC003962 ("Prepared by: Bart J. Ellis, Financial Advisor"), Ex. S-10 at ACC002817 (Ruth Richter
account statement, Ellis is listed as "your financial advisor"), Hr. Tr. at 48-49, 51-52 and 56-58.
76 Hr. Tr. at 136-38, Ex. S-9
77 SECv. Bolls, 401 F. Supp. 43 (D.D.C. 2005), aff'd in relevant part, SEC v. Washington Investment Network, 475
F.3d 392 (D.C. Cir. 2007) (person selecting investment advisers for clients meets the Advisers Act's definition of
"investment adviser").
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1

2

3

4

5

6

Richte r a nd Ge l fa r) to Timothy Kile y a t Me rrill Lynch.78 Kile y subse que ntly shows  up a s  Mille r's

"fina ncia l a dvis or" on Me rrill Lynch s ta te me nts ."

A third wa y tha t Ba rt Ellis  a nd Oa k Ca pita l we re  "in the  bus ine s s " of be ing inve s tme nt

a dvis e rs  is  tha t the y we re  fina ncia l pla nne rs  to the  Clie nts . The  Inve s tme nt Ma na ge me nt Act's

"fina ncia l pla nne r" a s  "A pe rson whose  bus ine ss  is  a dvis ing clie nts  a bout pe rsona l fina nce s  a nd

investments."817

8

9

1 0

11

Barbara  Mille r te s tified tha t these  a re  the  se rvices  tha t Ellis  pe rformed for he r a t Ameriprise ,

where  Ellis  was a  licensed investment adviser representative .82 This is  corroborated by the  "Financial

P lan Proposa l" Ellis  gave  to Mille r. As the  name of the  document implies , this  "Financia l P lan" gives

deta iled advice  as  to the  composition of an investment portfolio tha t would be  managed by Bart Ellis ,

1 2

13

who is  lis ted a s  Mille r's  "Financia l Advisor" in the  plan.83 Mille r te s tified tha t she  expected Ellis  to

Ameriprise .84 Ellis  de s cribe s  hims e lf a s  "Your

14

15

pe rform the  s a me  s e rvice s  for he r a fte r he  le ft

Financia l Advis or" in two "Inves tment Reports " tha t he  gave  to Mille r about he r s uppos ed portfolio

unde r Oa k Ca pita l's  ma na ge me nt." Thus , by his  own a dmis s ion, Ellis  wa s  a  fina ncia l pla nne r a nd

an inves tment advis e r to Mille r.16

17 He was  a lso like ly pe rforming the  same  se rvice s  for the  othe r Clients . Mr. Brokaw te s tified

18

19

20

21

tha t Richte r and S tone  expected Ellis  and Oak Capita l to pe rform the  s ame  functions  as  Ellis  did a t

Ame ripris e .86 Ema ils  from Ellis  to Me rrill Lynch s hows  tha t Ge l fa r a nd Richte r we re  clie nts  of

Ellis 's  and tha t Ellis  re ferred them to Merrill Lynch.87 Both Gel fa r and Richter subsequently inves ted

in Oak Capita l where  the ir funds  were  pooled with thos e  of othe r inves tors ' funds  and managed by

22

23

24

25

26

78 Hr. Tr, at 138, Exs. S-8(1) and S-8(g).
79 Ex. S-8(c).
80 Id.
81 BLACK'S LAW DICTIONARY 663 (8th ed. 2004).
82 Hr. Tr. at 134-35, Ex. S-5.
83 Ex. S-7 at ACC003962, Ex. S-8 at ACC004722 (showing Ellis as Miller's contact at Ameriprise).
84 Hr. Tr. at 138-39.
85 Ex, S-9 at ACC003906 and 3909.
Se Hr. Tr. at 49, 52-53, 57-58.
87 Exs. S-8(f) and (g).
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1

2

3

4

Ellis . Thus , the  e vide nce  a t he a ring shows  tha t the  Clie nts  use d Ellis  a s  a  fina ncia l pla nne r while  he

wa s  a t Ame ripris e  a nd tha t the y e xpe cte d him  to pe rform the  s a me  fic tions  a t Oa k Ca pita l.

F ina lly,  be ca us e  Oa k Ca pita l wa s  a n  inve s tm e nt a dvis e r,  E llis  m e e ts  the  de fin ition  of a n

"inve s tm e n t a dv is e r re p re s e n ta tive ": a n  o ffic e r o f a n  inve s tm e n t a dv is e r who  doe s  a ny o f the

5

6

following: makes  any recommendations  or otherwise  renders  advice  regarding securities , manages

a ccounts  or portfolios  of clie nts , or solicits , offe rs  or ne gotia te s  for the  sa le  of or se lls  inve s tme nt

7 a dvis ory s e rvice s ." The  e vide nce  a t he a ring e s ta blis he d tha t Ellis  did a ll thre e  of the s e  things : he

8

9

10

recommended tha t Clients  se ll the ir securitie s  and transfe r funds  to Merrill Lynch and Oak Capita l

for Ellis  to invest,89 he  managed accounts  and portfolios  (including the  Interactive  Brokers  account),

and he solicited the Clients to come to Oak Capital. Thus, he needed to be registered as an investment

11

12

13

14

15

16

17

advise r representa tive  .

E llis  a nd Oa k Ca pita l's  a dvice  to  c lie nts  involve d s e curitie s .  The  S e curitie s  Act de fine s  a

"s e curity" to  inc lude  s tocks ,  bonds ,  com m odity inve s tm e nt contra c ts ,  a nd  com m odity options 90

(which include  forwa rd a nd future s  contra cts ).91 Ellis  told a t le a s t two clie nts , Mille r a nd Richte r, to

m o v e  th e ir in v e s tm e n t a s s e ts  to  Me rrill Lyn c h  a n d  O a k C a p ita 1 .9 2  As  s h o wn  in  th e  a c c o u n t

s ta te me nts , the se  a sse ts  include d se curitie s  in the  forms  of s tocks , future s , a nd mutua l funds ." Te lling

Clie nts  to  m ove  the s e  s e curitie s  s a tis fie s  the  re quire m e nt tha t a n  inve s tm e nt a dvis e r's  bus ine s s

18

19

20

2 1

involve  giving a dvice .

Ellis  a nd Oa k Ca pita l a lso s a tis fie d the  re quire me nt tha t the y give  s e curitie s  a dvice  by us ing

inve s tor funds  to  buy a nd s e ll s e curitie s  in  the  Inte ra c tive  Broke rs  tra ding pla tform .94 Ma na ging

tra de s  a nd s e le c ting a s s e ts  for inve s tm e nt cons titute s  giving a dvice ,95 a s  doe s  s im ply ha ving a n

22

23

24

25

26

88 A.R.s. §44-3101(6).
89 Hr. Tr. at 140~43, Exs. S-8(f) an S-8(g), Ex. S-11.
90 A.R.s, §44_1801(26).
91 A.R.s. §44-1801(3), (6) and (7).
92 Hr. Tr. at 140 - 43, Exs. S-8(f) an S-8(g), Ex. S-11.
93 Exs. s-7, s-8, s-10 and s-1 1.
94 Exs. S-29 andS-31 .
95 Abrahamsen v. Fleschner,568 F.2d 862, 871 (ad Cir. 1977).
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1.

1 obliga tion to monitor clie nt inve s trne nts .96 All funds  in Oa k Ca pita l's  Inte ra ctive  Broke rs  a ccount

ca me  from Clie nt funds .97 Account docume nts  s how tha t Ellis  ha d s ole  control the  Inte ra ctive2

3

4

5

Brokers account, tha t Ellis  executed thousands of trades in tha t account over a  28-month period, and

tha t the  trades  were  for s tocks, bonds, mutua l funds, and futures ." Thus, Ellis  and Oak Capita l gave

securities  advice  through the ir transfers , trades, use  and control of Client funds.

6 Ellis  a nd Oa k Ca pita l's  us e  of Clie nt funds  for pe rs ona l e xpe ns e s  s a tis fie s  the "for

7

8

9

10

11

12

13

14

1 5

16

17

compensa tion" requirement. The  SEC Release  defines  "compensa tion" to an investment adviser as

"any economic benefit, whe ther in the  form of an advisory fee  or some other fee  re la ting to the  tota l

services rendered, commissions, or some combination of the f`oregoing."99 It is  not necessary that an

investor "pay a  discre te  fee  specifica lly earmarked as payment for investment advice ."100 The Mille r

court held that an adviser received compensation via  the  economic benefit he  received when he used

Ellio tt court a lso he ld tha t a  de fendant

compensated himself by spending investors ' funds for his own expenses.102

Here , Ellis  rece ived a  s ignificant economic bene fit from advis ing the  Clients . In fact, nea rly

his  entire  income came from the  Clients ' principa l.103 Ellis  used nearly ha lf of inves tor funds  to ea t

a t restaurants , pay car expenses, pay for healthcare , go on vacation, pay rent, e tc.104 This  personal

use  of funds  sa tis fies  the  Investment Management Act's  "for compensa tion" requirement.

1 8 B. Ellis and Oak Capital acted as dealers and salesmen under the Securities Act.

19

20

The  Securitie s  Act prohibits  a  dea le r or sa le sman from offe ring to se ll any securitie s  unless

the  de a le r or sa le sma n is  re gis te re d pursua nt to Article  9 of the  Se curitie s  Act.105 Ellis  a nd Oa k

21

22

23

24

25

26

96 SEC v. Washington InvestmentNetwork, 475 F.3d 392, 396 (D.C. Cir. 2007).
97 Exs. S-25 and S-27.
98 Exs. S-27 and S-31.
99 USv. Miller, 833 F.3d at 282, citing SEC Release, 52 Fed. Reg. at 38403, Elliott,62 F.3d at 1311 n.8, Thomas, 631
F.3d at 1164.
100Elliot, 62F.3d at 1311.
101 Miller, 833 F.3d at 282.
102 62 F.3d at 131 1.
103 Exs. S-25 and S-26.
104 Id.
105 A.R.S. §44-1842.

14



' vo 5

1

2

3

4

5

6

7

8

9

1 0

11

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9

full- or pa rt-time  a s  a n a ge nt, broke r or principa l in the  bus ine s s  of offe ring, buying, s e lling or

othe rwis e  de a ling or tra ding in s e curitie s  is s ue d by a nothe r pe rs on. As  dis cus s e d a bove , Ellis

de scribe d Oa k Ca pita l's  purpose  a s  to buy, s e ll, a nd de a l in s e curitie s  a nd ma na ge  inve s tme nt

portfolios . He  told investors  he  would continue  what he  did a t Ameriprise , which is  to continue  doing

what he  had been for most of his  professional 1ife .106 Ellis  had no other significant income.107 Thus

Ellis  engaged at least part-time in this business. And because he was Oak Capita l's  manager and sole

member, he  was a  principa l for Oak Capita l's  investment/finance  business .

He  a lso mee ts  the  de finition of be ing a  broker for the  Clients . S ince  the  Securitie s  Act does

not de fine  "broke r" Arizona  courts  will look to fe de ra l inte rpre ta tions  to inte rpre t ide ntica l te rms

used in the  Securitie s  Act.m8 The  Federa l Securitie s  Exchange  Act de fines  "broker" a s  one  who is

"e nga ge d in the  bus ine s s  of e ffe cting tra nsa ctions  in s e curitie s  for the  a ccount of othe rs ."I09 In

de te rmining whe the r a  pa rticula r individua l or e ntity fa lls  within this  de finition, courts  cons ide r

whe the r the  individua l ma y be  "cha ra cte rize d by 'a  ce rta in re gula rity of pa rticipa tion in se curitie s

transactions  a t key points  in the  cha in of dis tribution."'110

He re , Oa k Ca pita l a nd Ellis 's  bus ine s s  cons is te d of ma na ging clie nt inve s tme nts . This

include d re gula r pa rticipa tion in  s e curitie s  tra ns a ctions  by both a dvis ing clie nts  to  s e ll the ir

inves tments  or by us ing Client funds  for trading securitie s . Thus , both Ellis  and Oak Capita l mee t

the  definition of a  dea ler under the  Securities  Act and needed to be  regis te red with the  Commission.

20 C. Ellis violated the anti-fraud provisions of the Securities Act and the Investment

2 1 Management Act.

22

23

Ellis  and Oak Capita l's  use  of inves tor funds  to day-trade  and for pe rsona l expenses , the ir

fa ilure  to disclose  his  te rmina tion from Ame riprise , the ir fa ilure  to disclose  Ellis 's  ba nkruptcy, a nd

24

25

26

106 Ex. S-5.
107 Exs. S-25 and S-26.
108Eastern Vanguard For ex v. Arizona Corp. Com 'n, 206 Ariz. 399, 410, 1136, 79 P.3d 86, 97 (Ct. App. 2003),Nutek
Info. Sys., 194 Ariz. 104, 108, 1116, 977 P.2d 826, 830 (Ct. APP- 1998).
109 15 U.S.C. § 78c(a)(4)(A).
110SEC v. Martino, 255 F. Supp. ad 268, 283 (S.D.N.Y. 2003).
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1 the  fake  account s ta tements  they gave  to Mille r, viola te  the  anti-fraud provis ions  of the  Securitie s

2

3

4

5

Act and the  Investment Management Act.

Both s ta tute s  ma ke  it a  fra udule nt pra ctice  a nd unla wful for a  pe rson to ma ke  a ny untrue

sta tement of materia l fact, or fa il to s ta te  any materia l fact necessary in order to make  the  s ta tement

ma de , in  the it wa s  ma de .m Unde r the  Inve s tme ntlight of the  circums ta nce s  unde r which

6

7

8

9

1 0

11

1 2

13

1 4

1 5

1 6

1 7

1 8

1 9

20

2 1

Management Act, it is  a lso a  fraudulent practice  to misrepresent any profess iona l qua lifica tions  with

the  intent tha t the  client re ly on the  misrepresenta tion.'12

Here , Ellis  and Oak Capita l repre sented to the  Clients  tha t they would continue  to manage

inves tments  a s  they had a t Ameriprise . Mille r and Richte r specifica lly expected the ir funds  to go to

certificates of deposit. Stone expected his funds to go to the purchase of stocks and not to day-trading

or to Ellis 's  sa la ry. In fact, a s  described above , the  Clients ' funds  went to day-trading (where  it was

subsequently lost) and to Ellis 's  personal expenses.

Ellis  and Oak Capita l made  furthe r mis repre senta tions  to Mille r in sending he r fake  reports

about her investments . Each report included a  lis t of financia l asse ts  supposedly he ld in the  account,

including HSBC notes  ea rning se t inte res t ra tes ."3 The  October report showed tha t Mille r's  account

include d s tock in publicly-tra de d corpora tions  like  Inte l a nd Te s la  Motors , the  re port showe d tha t

tota l va lue  of this  s tock was $320,360. However, Oak Capita l did not own such s tock. Bank records

show tha t Ellis  e ither spent Mille r's  funds on personal expenses or deposited the  funds into a  trading

account with Inte ractive  Brokers  tha t did not include  such notes . Oak Capita l's  asse ts  for tha t month

cons is te d of $117,240.91 ca sh in its  Inte ra ctive  Broke rs  a ccounts  a nd $322.77 ca sh in its  We lls

Fa rgo account."5

22

23

24

25

26

111 A.R.S. §§ 44-1991 and 44-3241,
112 A.R.S. §44-4221.
113 Ex. S-9.
114 Exs. S-27 and S-3 l .
115 Ex. S-20.
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1

2

In addition to not us ing Client funds  a s  represented, Ellis  and Oak Capita l fa iled to make  a t

le a s t two dis clos ure s  to Clie nts  tha t we re  ma te ria l to a s s e s s ing Ellis 's  qua lifica tions  to be  a n

3

4

5

6

7

8

9

10

11

investment adviser or to purchase  and se ll securities .

Firs t, a s  noted above , Ellis  and Oak Capita l did not inform the  Clients  tha t Ameriprise  fired

Ellis  for viola ting company rule s . In fact, they went so fa r a s  to te ll clients  tha t Ellis  was  se tting out

on his  own or going to work for anothe r, la rge  broke rage  firm.

And s e cond, Ellis  did not te ll inve s tors  tha t on Ma rch 7, 2012, Ellis  file d for Cha pte r 13

ba nknlptcy in the  Northe rn Dis trict of Illinois  Fe de ra l Court. Ellis 's  uns e cure d lia bilitie s  include d

$31,833 in credit card debt and a  $215,000 judgment aga inst Ellis .

Unde r the  Securitie s  Act and Inves tment Management Act, this  is  ma te ria l informa tion tha t

would ha ve  be e n re le va nt to a  re a sona ble  inve s tor de ciding whe the r to inve s t with Ellis  a nd Oa k

12 Ca pita l.

13 D. Ellis  a nd  Oa k Ca p ita l a re  lia b le  fo r a dmin is tra tive  pe na ltie s .

14 The  fina l cons ide ra tion is  the  numbe r of viola tions  of the  S e curitie s  Act a nd Inve s tme nt

15

16

17

18

19

20

21

22

23

24

25

Management Act by Ellis  and Oak Capita l and the  pena lty tha t should be  issued. In a sse ss ing the

adminis tra tive  pena lty may be  assessed "in an amount not to exceed five  thousand dolla rs  for each

to se ll or purchase or ojj%r to sell

or buy any securities, or for any salesman to sell or offer for sale  any securities within or from this sta te

unless  the  dea le r or sa le sman is  regis te red...." The  Securitie s  Act de fines  "sa le" and "offe r to sa le"

broadly: any disposition of a  security or any a ttempt to or offe r to dispose  of, or any solicita tion of an

order or offer to buy a security or interest in a  security, meets the definitions.1 is

Here , Ellis  and Oak Capita l solicited each Client to transfer funds to Oak Capita l. These  funds

came from the sales of securities, which were  sold on the  advice  of Ellis  and Oak Capita l. Oak Capita l

and Ellis were to act as securities brokers and use the funds to buy securities. These solicitations, offers

26
116 A.R.s. §44-1801(15) and (21).
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and sales resulted in 14 unregistered transactions by unregistered dealers.' 17 Each transaction involved

fraud, resulting in another 14 violations. The penalties for violating the registration provisions and the

fraud provisions of the Securities Act are $5,000 per violation.118 Thus, the Commission could order up

to $140,000 in penalties for Ellis's and Oak Capital's violations of the Securities Act.

Ellis's and Oak Capital's actions also constitute violations of the registration and anti-fraud

provisions of the Investment Management. Both carry a $1,000 penalty.119 At the very least, the 14

transactions described in the previous paragraphs constitute violations. This results in up to $28,000 of

penalties for Ellis's and Oak Capital's violations of the Investment Management Act. Because trading

Client funds constitutes giving investment advice, the court could, in its discretion, determine that the

subsequent management and trading activity constitute additional violations of the Investment

Management Act, resulting in a far higher penalty.

Because of the egregious nature of Ellis's and Oak Capital's activities--essentially stealing

money from elderly clients for their own use-the Division recommends that the Court assess at least a

$100,000 penalty against these respondents.

1 5 E. Ellis's obligations are a liability of his marital community.

1 6

1 7

1 8

1 9

20

2 1

22

23

24

Under Arizona law, the liabilities incurred by Bart Ellis from his violations of the Securities

Act and the Investment Management Act are liabilities of the marital community and including

Respondent Spouse in the Notice was consistent with Arizona statutes and due process.

The Division included Respondent Spouse in the Notice under A.R.S. §§ 44-203 l(C) and

44-3291(C). These statutes are consistent with A.R.S. §25-215(D) which states that "spouses shall be

sued jointly and the debt or obligation satisfied: first, from the community property, and second, from

the separate properly of the spouse contracting the debt or obligation." Since each spouse has equal

interest in the community property, they may not be denied that interest without due process of

law.120 A spouse "must be given 'the opportunity to be heard at a  meaningful t ime and in a

25

26

117 Ex. S-28.
118 A.R.S. § 44-2036.
119 A.R.S. § 44-3296(A).
120National Union Fire Ins. Co. of Pittsburgh, Pa. v. Greene, 195 Ariz. 105, 110, 985 P.2d 590, 595 (Ct. App. 1999).
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meaningful manner' before  she  can be  deprived of her interest in the  community property."121 Thus,

Respondent Spouse  was properly added to the  Notice  so she  would have  the  opportunity to have  a

hea ring de te rmining he r community prope rty obliga tions .

Be ca use  Re sponde nt S pouse  wa s  ma rrie d to Ellis  during the  time  of his  conduct, Ellis 's

obliga tions  a re  obliga tions  of his  and Respondent Spouse 's  ma rita l community. During marriage ,

"the  spouses  have  equa l management, control and disposition rights  over the ir community property

and have  equal power to bind the  community."122 Either spouse  may contract debts  and otherwise

act for the  benefit of the  community.123 The  debt is  incurred a t the  time of the  actions tha t give  rise

9

1 0

to the  de bt.124 A de bt incurre d by a  s pous e  during ma rria ge  is  pre s ume d to be  a  community

obliga tion.125 A pa rty contes ting the  community na ture  of a  debt bea rs  the  burden of ove rcoming

11

1 2

that presumption by clear and convincing evidence."126

Here, the evidence at hearing showed that Respondent Spouse was married to Bart Ellis while

13 he  e nga ge d in the  conduct de scribe d in the  Notice , which Ellis  a nd Oa k Ca pita l a dmitte d to a nd

which wa s1 4

1 5

1 6

1 7

e s ta blis he d a t he a ring . This  cre a te s  a  pre s umption  of community lia b ility. It is

Re sponde nt Spouse 's  burde n to ove rcome  the  pre sumption with cle a r a nd convincing e vide nce .

Re sponde nt S pouse  pre se nte d no e vide nce -re butting the  pre sumption of community lia bility or

othe rwise -a t the  hea ring. And while  the  Divis ion had no obliga tion to do so, it pre sented evidence

1 8

1 9

tha t Ellis  and Respondent Spouse 's  marita l community benefited from Ellis 's  conduct: Ellis  pa id the

re nt for a  home  tha t Re s ponde nt S pous e  wa s  le a s ing a nd living in a nd pa id for cre dit ca rds  in

20 orde r of re s titution a nd pe na ltie s  a ga ins t Ellis  cre a te s  a

2 1

Respondent Spouse 's  name . Thus , an

community obliga tion.

22

23

24

25

26

121 195 Ariz. at 110, 985 P.2d at 595.
122 A.R.S. §25-214(B).
123 A.R.S. § 25-215(D).
124Arab Monetary Fund v. Hashim, 219 Ariz. 108, 111, 193 P.3d 802, 806 (Ct. App. 2008).
125Hrudka v. Hrudko, 186 Ariz. 84, 91, 919 P.2d 179, 186 (Cr. App. 1995). See also Johnson v. Johnson, 131 Ariz. 38,
45, 638 P.2d 705, 712 (1981) ("(T)he presumption of law is, in the absence of the contrary showing, that all property
acquired and all business done and transacted during overture, by either spouse, is for the community.")
126Id.
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1 Iv. Conclus ion

2

3

Although Ellis  and Oak Capita l have  e ffective ly admitted to the facts and allegations against

the m, the  e vide nce  a t he a ring e s ta blishe d tha t the y viola te d both the  re gis tra tion a nd a nti-fra ud

4 provis ions  found in the  S e curitie s  Act a nd the  Inve s tme nt Ma na ge me nt Act. Ba se d upon the se

5 admiss ions  and the  evidence  admitted during the  adminis tra tive  hea ring, the  Divis ion re spectfully

6 requests  this  tribunal to :

7

8

1 0

11

1 2

1 3

1 4

1 5

1 6

1 7

Order Oak Capita l, Ellis , and the  marita l community of Ellis  and Respondent Spouse

to jointly a nd s e ve ra lly pa y re s titution in the  a mount of $l,098,85l, plus  inte re s t from the  da te

9 judgment is  ente red in this  matte r to the  da te  of repayment (inte rest ra te  to be  ca lcula ted a t the  time

2. Order Oak Capita l, Ellis , and the  marita l community of Ellis  and Respondent Spouse

to pay an adminis tra tive  pena lty of not more  than $5,000 for each viola tion of the  Securities  Act and

Respondent Spouse 's  marita l community jointly and seve ra lly pay an adminis tra tive  pena lty in the

amount of a t least $100,000.

Orde r Oa k Ca pita l a nd Ellis  to  ce a s e  a nd de s is t from furthe r viola tions  of the

1 8

1 9 Order any other re lief this tribunal deems appropria te  or just.

20

21 Nove m be r 10, 2016.RE S P E CTFUL*LY S UBMITTE D
9'

22

23

4
1 \ *l f , \ / I

Attorney for the  Securitie s  Divis ion of the
Arizona  Corpora tion Commiss ion24

25

26

20

l l

4.

3.
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2

3

4

5

On this  10th day of November, 2016, the  foregoing document was  filed with Docke t Control a s  a

S e curitie s  Divis ion Brie f, a nd copie s  of the  fore going we re  ma ile d on be ha lf of the  S e curitie s

Division to the following who have not consented to email service. On this date  or as soon as possible

the re a fte r, the  Commiss ion's  e Docke t progra m will a utoma tica lly e ma il a  link to the  fore going to

the  following who have  consented to email se rvice .

6

7

Ba rt J . Ellis
10888 n. 70)h St. Apt. 141,
Scottsda le , AZ 85254
Respondent and Manager of Respondent Oak Capita l Partners , LLC8

9

1 0

11

Lawrence  1. Kazan
Debus, Kazan & Westerhausen, Ltd.
335 East Palm Lane
P hoe nix, AZ 85004
lik@dkwla wye rs .com
Attorne ys  for Colle e n Ellis

1 2

1 3

1 4

1 5

1 6

1 7

1 8

1 9
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